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STAHL, Circuit Judge. These consolidated appeals

result fromtwo sentences inposed upon Scott R. Chapman by the
United States District Court for the District of Maine (Carter,
J.). On appeal, Chapman raises three issues. First, he argues
that it was error to inpose his sentences consecutively rather
than concurrently. Second, he disputes the two-I|evel
enhancenent to his offense | evel for nore than m ni mal pl anning.
Finally, he contends that the inposition of a five-nonth upward
departure from the sentencing guideline range, levied on the
basis of his excessive crimnal history, was unreasonable.
Finding no error in any of these decisions, we affirm
| . BACKGROUND
At the time of the events relevant to this appeal

Chapman, a career crimnal, was on supervised rel ease foll ow ng
hi s nost recent incarceration. Anong the conditions to which he
was subject were: 1) that he not |eave the judicial district
w t hout perm ssion; 2) that he not commt another federal,
state, or local crine; and 3) that he abstain fromall drug and
al cohol wuse and participate in a drug and alcohol therapy
program ! Chapnman violated all three of these conditions within

his first few nonths of freedom

! These nunbers differ from the original nunmbering of the
conditions, as they reflect only those conditions rel evant here.
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On June 9, 1999, as a result of an error on the part
of the Bureau of Prisons which kept Chapman incarcerated 104
days | onger than required, he was rel eased fromprison suddenly
and wi thout notice.? Using the $69 given to himas "gate noney"
upon rel ease, he purchased a bus ticket that eventually brought
himto Portland, Maine. After arriving there w thout funds and
with no place to |ive, Chapman fortuitously found enpl oynent and
housing with John Jollatta, a contractor who gave him work and
allowed himto live at his hone.

Shortly after he began work, Chapman, on two separate
occasions, suffered work-related injuries. After his second
injury Chapman was hospitalized. Jollatta visited him at the
hospital and asked him not to file a worker's conpensation
claim offering instead to cover his medical expenses in
exchange. Chapman agreed and, after he was rel eased fromthe
hospital, nmoved back in with Jollatta. Thereafter, when
Jollatta did not immediately pay the nedical bills, Chapman
becanme angry and departed Jollatta s enpl oynent and hone, taking

with himthe conpany’s busi ness checkbook.

2 This extra tinme served, however, is not relevant to the
determ nation of his sentences in this case. The Bureau of
Prisons will automatically deduct it fromthe tinme he now nust

serve for revocation of his supervised rel ease.
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Chapman had a savings account at People's Heritage
Bank, which he had opened when he first becane enployed. This
was also Jollatta's bank. On August 2 and 3, 1999, Chapman
engaged in a check kiting scheme using the checks he had stol en
fromJollatta by witing several checks to hinmself for varying
anounts, and then depositing themto his account. Subsequently,
during the two-day period and at four different branches of the
bank, he either cashed the checks and/or made withdrawals from
t he anounts previously deposited into his account at the bank.
He also wote one check to a retail store. In this way, over
the two-day period, Chapnman defrauded People's Heritage of
$11, 405. 96 before it discovered the schene.

Chapman was arrested on August 26, 1999, in Montpelier,
Ver nont . He attenpted to escape from the arresting officers,
but was caught. Subsequently, during a search of his residence,
cocaine and illegal nmushrooms were found. On January 18, 2000,
Chapman pled guilty to violating the ternms of his supervised
rel ease by commtting a new federal crinme and was sentenced to
serve an additional 24 nonths as a result. Chapman does not
appeal this sentence.

On the sanme day, Chapman also pled guilty to a charge
of bank fraud. The base offense level for this crime was 6.

Three levels were added pursuant to U S.S.G § 2F1.1(b)(1)(D)
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for the anount of the bank's loss, tw levels were added
pursuant to U S . S.G 8§ 2F1.1(b)(2) for nore than mnim

pl anning. Finally, and despite Chapman's denpnstrated | ack of
remorse,® two levels were subtracted pursuant to U S.S.G §
3El.1(a) for acceptance of responsibility because Chapman had
confessed to the bank fraud charge. This resulted in a fina

of fense | evel of 9.

Chapman had an extrenely 1long, continuous, and
sonetinmes violent crimnal history, including burglary while
armed with a .25 cal i ber handgun. Thirty-three crimnal history
points were applied to Chapman as a result of his 13
convictions, as well as two points for commtting the instant
of fense while on supervised rel ease, and one point because the
of fense occurred within two years of his release from custody.
US S.G §4A1.1. Chapman's total of 36 crimnal history points
was well beyond (nearly triple) the 13 points needed to pl ace
him in Crimnal History Category VI, the highest category
reflected in the Guidelines.

The conbi nati on of an of fense | evel of 9 and a Cri m nal
Hi story Category VI resulted in a guideline sentencing range of

21 to 27 nonths. U S.S.G 8 5A (Sentencing Table). Pursuant to

3 Chapman still appears to believe that he was entitled to
do what he did because Jollatta had not paid his nmedical bills.
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U S S. G 8 4A1.3, however, a sentencing judge may depart upward
from a guideline sentencing range where the crimnal history
category inadequately reflects "the seriousness of the
defendant's past crimnal conduct or the I|ikelihood that the
defendant will conmt other crimes.” U S.S.G 8§ 4Al.3. Because
of Chapman's egregious crimnal record, as well as his notable
reci divist tendencies, the district court sentenced himto 32
mont hs for the bank fraud, only a five-nonth, or 18-19 percent,
upward departure.

Finally, the district court required that Chapman's 24-
nmont h sentence for revocation of supervised rel ease and his 32-
nonth sentence for bank fraud run consecutively rather than
concurrently, resulting in a total prison term of 56 nonths.
Chapman appeal s the decision to run his sentences consecutively,
the two-1| evel adjustment for nore than m nimal planning, and the
upward departure fromthe sentenci ng guideline range because of
his underrepresented crimnal history. None of the other
sentencing determ nations is chall enged here.

1. CONSECUTI VE SENTENCES

Chapman argues that his sentences for bank fraud and
for revocation of supervised rel ease shoul d have been i nposed to
run concurrently and not consecutively. However, Chapman not

only fails to address the rel evant guideline, but the argunment
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he does nake is without merit. He contends that, pursuant to 18
US C 8§ 3584(a), the district court has the discretion to
i npose either concurrent or consecutive sentences, and that in
this case that discretion was abused when the district court did
not consider the mtigating fact that his crinme was a result of
hi s sudden rel ease from prison. We do not agree.

Section 5Gl.3 of the Sentencing GCuidelines governs
whet her a new sentence i nposed upon a defendant already subject
to an undi scharged term of inprisonment should run concurrently
or consecutively to the existing term Application Note 6 deals
with revocations:

If the defendant was on federal or state

probati on, parole, or supervised rel ease at

the tinme of the instant offense, and has had

such probation, par ol e, or supervi sed

rel ease revoked, the sentence for the

instant offense should be inmposed to run

consecutively to the term inposed for the

vi ol ati on of probati on, par ol e, or

supervised release in order to provide an

incremental penalty for the violation of
probati on, parole, or supervised rel ease.

We have held that this application note,* despite its use of

"should,” is mandatory. United States v. Gondek, 65 F.3d 1, 3

(1st cir. 1995); see also United States v. MCarthy, 77 F.3d

522, 539-40 (1st Cir. 1996) ("In cases where a defendant has

4 At the tinme of our holdings in Gondek and McCarthy, this
identical note was identified as Application Note 4.
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conmmtted a federal offense while on probation, Note 4 expressly
limts a district court's discretion in determ ning a reasonable
i ncremental punishnent by providing that the court nust order
the entire federal sentence to run consecutively to any sentence
i nposed upon revocation of probation."). Several ot her
circuits--nearly all of those addressing the i ssue--have agreed

with this interpretation. See, e.g., United States .

Al exander, 100 F.3d 24, 26 (5th Cir. 1996) (holding that

Application Note 6 is "binding on the courts"); United States v.

Bernard, 48 F.3d 427, 430-32 (9th Cir. 1995).

Moreover, and as the district court aptly noted, "as
a matter of fact or policy, the only way to effectively enforce
supervised release is to require that time in addition to
what ever el se he is sentenced for is inposed.” Oherw se, there
effectively would be no punishment at all for violating the
conditions of his supervised release. We can conceive of no
reason to upset the district court's inposition of consecutive
sentences for the revocation of supervised release and the bank
fraud itself.
I11. MORE THAN M NI MAL PLANNI NG
Chapman next argues that the district court erred in

adjusting his offense level upward for nore than mnim

pl anni ng pursuant to U. S.S.G 8§ 2F1.1(b)(2). He contends that
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his actions were inpulsive and opportunistic, and thus do not
| end thenmselves to this enhancenment. Even if we grant that his
decision to abscond with the checks and run was spontaneous,
however, the conplicated process through which he negotiated the
checks belies his contention of inpulsiveness.

We review a district court’s finding of nore than
m ni mal planning for clear error, reversing it only if "we are
left with "the definite and firm conviction that a m stake has

been commtted.” United States v. Rust, 976 F.2d 55, 57 (1st

Cir. 1992) (quoting United States v. Vega-Encarnacion, 914 F.2d
20, 24 (1st Cir. 1990)) (vacating a sentence, despite this
standard, where the district judge should have nade the upward

adj ustment and did not do so); United States v. Gegorio, 956

F.2d 341, 343 (1st Cir. 1992) (upholding the two-I|evel
enhancenent) .
Application Note 1(f) of 8 1Bl1.1 describes three

circunmstances to which the nmore than mniml planning”
enhancenent applies: 1) where the amount of planning involved
exceeded that which "is typical for conm ssion of the offense in
a sinmple form" 2) where the defendant has taken significant
affirmative steps to conceal the offense; and 3) where the

of fense i nvol ved "repeated acts over a period of tinme, unless it

is clear that each instance was purely opportune.” The
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governnment argues, and the district court appears to have
determ ned, that any one of these three justifications for the
enhancenment applies to Chapnan's actions because of the
conmplexity of the schenme.®> While we are not convinced that the
facts here suggest nore planning than is typical for bank fraud,

which by its nature requires sonme sophistication, United States

v. Bean, 18 F.3d 1367, 1370 (7th Cir. 1994), it seens quite
evident that Chapman’s repeated transactions at different bank
branches were not "purely opportune.”

"Conduct is 'purely opportune' only if it is spur of
the nmoment conduct, intended to take advantage of a sudden
opportunity.” Rust, 976 F.2d at 57. Webster's Third New
I nternational Dictionary (1986) defines "sudden" as sonething
that "occur[s] unexpectedly” and "w t hout previous notice," and

which was thus "not foreseen or prepared for, such as a
t hundershower on a clear day. Although Chapman obviously took

advant age of havi ng recently obtai ned his enpl oyer's checks, and

5> Chapman deposited bad checks in different locations in
order to support his withdrawals from the various branches of
ampunts that were only briefly supported by these phantom
deposits. Determ ning the right anmounts to deposit and wi t hdraw
as he went along required both planning and basic math. The
governnment argues that this qualifies as nore than m ninmal
pl anni ng. It also reasons that efforts to conceal are
denonstrated by the use of different bank branches (to avoid
calling attention to hinmself), and finally that the series of
transacti ons was not "purely opportune.”
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it may seemunlikely that it occurred to himto engage in this
scheme at any time prior to his taking the checks and | eavi ng,
it nonethel ess took two days for himto conplete the process of
deposits and withdrawal s that were the basis of his bank fraud
charge. These acts were not "sudden" in any sense.

Because of the nyriad crimnal opportunities that can
arise and the differing ways individuals m ght act upon them we
need not set forth an exact period of tine, after an opportunity
presents itself, within which one must act in order to have
actions defined as "purely opportune.” Chapman's actions were
not "purely opportune,”™ and the enhancenent for nore than
m ni mal planning was not clearly erroneous.

| V. UPWARD DEPARTURE

Chapman next argues that it was error for the district
court to depart upward from the guideline sentencing range on
the basis of his long crimnal history. US. S.G § 4A1.3. He
contends that the district court did not supply an adequate
rationale for its decision to do so, but rather mde a
mechani cal |eap through the sentencing grid on the basis of
nunmbers al one. Havi ng reviewed the sentencing transcript, we
find this contention to be without nerit.

Section 4Al. 3 provides, in pertinent part: "If reliable

information indicates that the crimnal history category does
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not adequately reflect the seriousness of the defendant's past
crimnal conduct or the I|ikelihood that the defendant wl|
conmt other crimes, the court may consider inposing a sentence
departing from the otherw se applicable guideline range.” In
nost cases, this neans that the court should apply the
sentencing guideline range that would result from the next
hi gher crim nal history category, or fromwhi chever category the
def endant best fits after considering the seriousness of his
cumul ative offenses. U S.S.G § 4A1.3. Because Category VI is
t he hi ghest contenplated by the grid, the Comm ssion addressed
this problemin the follow ng way:

[ T here may, on occasion, be a case of an
egregi ous, serious crimnal record in which
even the guideline range for Crimna

History Category VI is not adequate to
reflect the seriousness of the defendant's
crimnal history. In such a case, a
departure above the guideline range for a
def endant with Crim nal History Category Vi
may be warranted. |In determ ning whether an
upward departure from Crin nal Hi story
Category VI is warranted, the court shoul d
consider that the nature of the prior
of fenses rather than sinply their nunber is
often nore indicative of the seriousness of
the defendant's crimnal record. .
Where the court determ nes that the extent
and nature of the defendant's crim nal
hi story, taken together, are sufficient to
warrant an upward departure from Crim nal
History Category VI, the ~court should

structure t he departure by novi ng
incrementally down the sentencing table to
t he next higher offense level in Crimnal
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Hi story Category VI until it finds a
gui deli ne range appropriate to the case.

US S G § 4A1. 3. In other words, when the court cannot
increase the crimnal history category (because there is none
hi gher), but would otherwi se be justified in so doing, it nmay
i nstead adj ust upward the offense |l evel in order to arrive at an
appropriate sentence.

Al t hough Chapman devotes barely over one page in his
brief to this entire issue, and does not cite to the guideline
| anguage, his argunments appear to be based primarily on the
above quoted text. In essence, he contends that the court
shoul d have consi dered the nature and context of his crines, and
not just their nunber.

We have consistently followed a tripartite methodol ogy
for analyzing upward departures originally chiseled in United

States v. Diaz-Villafane, 874 F.2d 43, 49 (1st Cr. 1989). That

met hodol ogy requires that we apply a different standard of
review to each step in the process. W look first at the |egal

justification for departure, in the abstract, using a de novo

st andar d. Id. Secondly, and assum ng that we are satisfied
with the district court's interpretation of the law as
considered in step one, we |ook at the factual record to
ascertain whether there are circunstances sufficient to warrant
the departure in the case at hand. Ild. Because this is a
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guestion of fact, we |leave the district court's determ nation of
the matter untouched absent clear error. 1d. Assumng, after
the first two steps, that we are still satisfied with the
concl usi ons reached below, we look finally at the extent of the
departure. |d. The standard we use at this stage is one of
reasonabl eness. |d.

The first two prongs of the test are quite sinple in
the present case, and thus may be di spensed with quickly. Based
on the section of the Sentencing CGuidelines discussed above
there is no question that an egregious crimnal history, not
properly accounted for under the Guideline structure, is a
proper |egal ground for an upward departure. It is also quite
clear fromthe record that Chapman's crimnal history is indeed
overwhelmng. Not only did he have 36 crimnal history points
(which, on a scale that goes up to 13, certainly is extrene),
but his recidivismwas nearly always i medi ate, and sone of his
crimes were violent (burglary, which is deemed a violent crine
by the Cuidelines because of the potential for injury if there
is an encounter with the resident). The district court noted
t hat Chapman's was "amazi ngly one of the worst record[s] | have
seen in recent years," and we defer to that assessnment in |ight
of the district court's nmore direct experience with this

def endant and those with whom he is now conpar ed.
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Chapman’ s real point of contention in this appeal goes

to the third Diaz-Villafane prong. Under the Guidelines, a

sentencing judge is expected to articulate sone rationale for
both the departure itself and the extent of that departure.

United States v. Ocasio, 914 F.2d 330, 336 (1st Cir. 1990). As

di scussed above, Chapman's sentence of 32 nonths reflects a
five-month departure from the 21-27 nonth guideline range.
Chapman contends that the district court nade a nechani cal nove
t hrough the guideline grid based purely on his crimnal history
score, but w thout considering the context of his past behavior
and wi t hout providing adequate reasoning for its decision to add
five nonths specifically.

"Reasonabl eness i s a concept, not a constant,"” id., and
"[t]here is no scientifically precise litnus test by which the
reasonabl eness of departure decisions can be resolved," id. at
337. Because we cannot create bright-line rules for this aspect
of the sentencing process, we give substantial I|eeway to
district courts in their efforts to determne the proper

sentence for a particular defendant. See Diaz-Villafane, 874

F. 2d at 49-50 ("This third step I nvol ves  what IS
qui ntessentially a judgnent call . . . . W wll not lightly
di sturb decisions to depart, or not, or related decisions

i nplicating degr ees of departure."). Al t hough sone
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justification is required, "[w]le do not think that a district
court nust dissect its departure decision, explaining in

mat hematical or pseudo-mathematical terns each mcroscopic

choice made in arriving at the precise sentence.” United States
v. Enmery, 991 F.2d 907, 913 (1st Cir. 1993). | ndeed, the

district court's reasoning for whether to depart often can be
applied, without further discussion, to the determni nation of the
extent of that departure, at least in 8§ 4Al.3 cases. Id.
("[When the court has provided a reasoned justification for its
deci sion to depart, and that statenent constitutes an adequate
sunmary from which an appellate tribunal can gauge the
reasonabl eness of the departure's extent, it has no obligation
to go further and attenpt to quantify the inpact of each
incremental factor on the departure sentence.").

This case is simlar, on this particular issue, to

United States v. Black, 78 F.3d 1, 8-9 (1st Cir. 1996), in which

we dealt with the foll owi ng circunstances:

Bl ack says that the district court acted

mechani cal |y, I nposi ng t he departure
basically because Bl ack had far nore points
than the m nimum for category VI. This is

not a conpl ete description of what happened:
the district judge nentioned the point
differenti al but followed this wth a
| engt hy recitation of Bl ack' s act ual
crimnal history, which we have already
quot ed.
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This is precisely what happened in the instant case. The
district court noted the excessive crimnal history points, but
al so expressed concern about the violent nature of burglaries,
as well as Chapman's consistent recidivism As we stated in
Black, "we will not remand for an explanation that is so clearly
implicit in what the district court found." 1d. at 9. Thus,
the district court provided adequate reasoning for wus to

consider in determ ning the reasonabl eness of the departure's

ext ent.

The extent of the departure in this case is relatively
n nor . Chapman's sentence was increased by 5 nonths, or
approxi mately eighteen percent. Conpared with our prior cases

affirm ng upward departures, the upward departure was npdest.

See, e.g., United States v. Brewster, 127 F.3d 22, 31 (1st Cir.

1997) (affirm ng an upward departure of 22 nonths, or about 50%
on the basis of wuncounted prior convictions and uncharged

donestic violence); United States v. Hardy, 99 F.3d 1242, 1253

(1st Cir. 1996) (affirm ng a 300% upward departure); Black, 78
F.3d at 7-8 (affirmng an upward departure of 16 nonths, or
about 30% on the basis of a crimnal history score of 21);

United States v. Doe, 18 F.3d 41, 48-49 (1st Cir. 1994)

(affirmng an upward departure of 45 nonths, or about 167%;

Emery, 991 F.2d at 914 (affirmng an upward departure of 21
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nont hs, or about 41% on the basis of a crimnal history score

of 20); United States v. Brown, 899 F.2d 94, 96 (1lst Cir. 1990)

(affirm ng an upward departure of 12 nonths, or about 133% on

the basis of a crimnal history score of 20); Diaz-Villafane,

874 F.2d at 51-52 (affirm ng an upward departure of 87 nonths,
or 2649 .
W find no error in the court’s upward departure
determ nati on.
V. CONCLUSI ON
For the foregoing reasons, the district court's

sentenci ng deci sions are affirnmed.
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